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9 March, 2018 

 

Strata Titles Reform Team 

Landgate 

1 Midland Square 

MIDLAND   WA   6056 

 

Via email: StrataTitlesActReform@landgate.wa.gov.au   

 

To whom it may concern 

 

COMMUNITY TITLES BILL 2018 

 

Thank you for the opportunity to provide feedback in relation to the Community Titles Bill 2018. The 

Urban Development Institute of Australia (UDIA) WA is the peak body representing the urban 

development industry in Western Australia. UDIA is a membership organisation with members drawn 

from the residential, commercial and industrial property development sectors, including both private 

and public sector organisations. Our industry represents approximately 12.3% of Western Australia’s 

Gross State Product, contributing $30.45 billion annually to the Western Australian economy and 

$251.7 billion nationally. As well as helping to create sustainable and liveable communities, the 

industry employs a total of 228,500 Western Australians and over 2 million Australians across the 

country. 

UDIA congratulates Landgate for your commitment to delivering Strata Title reform and the 

introduction of legislation enabling community titles in WA. In recognition of the development 

opportunities that community titles provide by enabling the delivery of development more suited to 

the contemporary demands of WA’s communities, UDIA fully supports the introduction of community 

titles.  

Given the length and complexity of the draft Bill and the short period of consultation, together with 

the confidential nature of the document, UDIA is only able to provide limited feedback on the draft 

Bill. However, the Institute is able to provide a clear outline here regarding a number of key aspects 

of the draft Bill.  

UDIA is particularly concerned that the draft Bill contains a wide range of very detailed and specific 

requirements that would be better placed in the subsidiary regulations and/or policy.  

Given the complicated and sometimes lengthy process associated with amending Acts of Parliament, 

the detailed requirements that the Bill currently prescribes are likely to be set in operation for a 

considerable length of time following its enactment without the opportunity for review. This is 

particularly concerning as ‘community titles’ represent a new form of development that has yet to be 

experienced in Western Australia. As such, whilst they may have been anticipated, many of the 

challenges and difficulties faced, along with the effect of the legislation, may not be properly 

understood until the legislation is enacted. For example, the appropriateness and potential impacts 

of the prescribed figures and thresholds for ‘type 1 Notifiable Variations’ are unlikely to be fully 
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understood until the legislation is adopted. Therefore the prescribed figures associated with these, 

and other detailed requirements prescribed by the Bill, should be removed and more appropriately 

located in subsidiary regulations and/or policy.  Location of these details within regulation will allow 

for more straightforward review and updating as required.      

Recommendation 

 Where appropriate, the very detailed and specific requirements set out in the Bill are removed 

and included in the subsidiary regulations and/or policy. 

 

UDIA also remains concerned about the lack of clarity concerning the definition of ‘materially 

prejudiced’ and wishes to reaffirm the comments provided in our submission on the Strata Titles Act 

Reform Discussion Paper: Seller Disclosure Regulations. 

Court determinations as to whether a party has been ‘materially prejudiced’ have considered the 

extent that sale contracts permit notifiable variations. The notifiable variations proposed by the Bill 

imply that a variation of a lot or unit entitlement of 5% or more, is the threshold by which a buyer is 

materially prejudiced (given that there is no need for the seller to prove this for Type 1 notifiable 

variations if notice is either given late or not at all). Part 9 of the document, ‘Protection of Buyers’, 

states in Section 122 that where the seller provided notice within the time required, the buyer may 

only avoid the contract if they are also materially prejudiced. Hence, greater clarity is essential to 

determine how ‘materially prejudiced’ relates to variations of 5% or more. 

In the absence of clarity and a clear definition of ‘materially prejudiced’ it is likely the same 5% 

threshold will be considered to assess avoidance for type 2 variations, which includes variations which 

affect common property. As such, where common property is varied by as little as 5%, the Institute is 

concerned that buyers may use these rights to avoid contracts for reasons other than being adversely 

affected by the variations. Therefore, as well as providing further clarity regarding avoidance rights 

for notifiable variations, the Institute recommends that a higher variation threshold of 10% for 

common property, would be more reasonable and appropriate.  

Recommendation 

 Greater clarity regarding ‘materially prejudiced’ and how variations which alter 

configurations, but not lot area or unit entitlement, will be assessed, is provided in subsidiary 

legislation.   

 

It is also important to recognise that when a buyer purchases a property ‘off the plan’ there may be 

minor design changes that are imposed during the planning and building approvals process by 

government agencies, and which developers are required to comply with to obtain clearances. 

Therefore, fulfilling the requirements of government agencies should not trigger avoidance rights, 

particularly where these requirements do not affect lot area or unit entitlement.  
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Recommendation 

 Avoidance of contract rights are not triggered by fulfilling the requirements of government 

agencies.  

UDIA is also concerned by the proposed Bill’s increased avoidance rights timeframe which has been 

extended to 15 days, rather than the 10 day timeframe set out in the Strata Titles Act Reform 

Discussion Paper: Seller Disclosure Regulations. This increased timeframe is likely to lead to higher 

numbers of scrupulous contract avoidance rates, an undesirable result for the market given the 

current 22.3% cancellation rate in Greater Perth (UDIA State of the Land Report, 2018). The Institute 

recommends that a 10 day avoidance right timeframe be retained. 

Recommendation 

 As proposed by the Seller Disclosure Discussion paper, the 10 day avoidance right timeframe 

is retained by the Bill. 

 

Should any assistance or further information be required regarding this matter, the UDIA would be 

delighted to assist. If you require any further information in relation to the comments above, please 

contact me at cgreen@udiawa.com.au or 9215 3400. 

 

 

Yours sincerely 

Chris Green 

Acting Chief Executive Officer 

mailto:cgreen@udiawa.com.au

